independent appraisal regarding the value of the equipment was undertaken in 2003 using both
the actual appraisal date, March 1999, and July 1, 1999, the date suggested by the SLD. The - |
Appraisal Report valued Riverside’s equipment at $1,859,321 in March 1999 and $1,316,159 as
of huly 1, 19993 The Appraisal Report, which USAC and the SLD accepted as dispositive of the
July 1, 1999 valuation, concinded that Spectrum’s valuation of the equipment as of March 1999,
‘was entirely consistent with the then-current market.

In valuing the trade-in equipment in 1999, Riverside and Spectrum complied with all
Program rules that were effective at that time (i.e., they assessed the appropriate fair market
value of the equipment, and they did not trade in equipment that was previously purchased with
Program funds). In the absence of specific guidance on when the trade-in equipment should be
valued, the parties -:obsem‘ad the basic legal principle that essential contract terms, including the
consideration for-a contract (i.e., the trade-in equipment) must be definite and certain at the time
of contract formation. The SLD’s and USAC’s actions in imposing a new date of valuation,
based upon retroactive application:of new Program rules, rewrites the essential terms of the
agreement (i.e., offer, acceptance and consideration) without the assent of the parties.

C.  Commission and SLD Guidance in 1999.

At the time Riverside filed its Form 470 and entered into a contract with Spectrum in

1999, very little guidance was available to parhcipants in the E-rate Program regarding the
FCC’s'and SLD’s policy for trading in equipment. Even now, Ihe guidance does not specifically
address when the fair market value of traded-in equipment should be determined in all cases.
Rather, it only addresses fair market value in the case of the SLD’s 3-year depreciation value
analysis discussed below.

8 See Appraisal Report.
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‘Tﬁday, the SLD’s website has a page devoted to :trading in equipment. That page advises

that a Program applicant can tmde in eqmpment and apply the value of that eqmpmant to ﬂae

un ed pm?tlonofnew prodtms and aewwesthmare ﬁmdedthﬁaughthe E-:rate

hd The SLD places ccrtmn condmons, however, on trad

' ( 1) aqmpment
prevmnsly pmc 4 with E-rate discounts cannot be used toward payment of an apphmt s
‘non-discount share; and {2) the amount credited toward the non-discounted share must be the fair
market value or acquisition cost, which ever is lower.”® The foregoing Program niles were
applicable in 1999 when Spectrum and Riverside entered into their agreement for E-rate services.
‘However, with regard to determining fair :'markét value, the Program rules now also state ihe |
following: |

There isa rebuttable presumption that technology equipment has:a three-
year life and that the value declines on a straight-line basis. Therefore, the
presumptive value of a component with an original cost of $1:000 would
be $666 after one year, $333 after two years, and would have no value
after three years. Time periods are calculated from the date that
equipment was originally delivered to the applicant to the estimated
delivery date to the service provider. The applicant or service provider
-may provide evidence of fairmarket value to rebut this presumption,
Although the form of the evidence is flexible, the best evidence would be
from an independent third party source indicating the secon m.!ar.ke"t
prices for the specific make and moidel of equipment traded in

As an initial matter, the

rogram rules regarding timing of valuations and depreciation
methodology were not available in 1999. The SLD’s guidance at that time was more general,
stating only that equipment must be traded-in at its fair market value and that the equipment to

be traded could not be equipment previously purchased with Program funds. As discussed

® Universal Service Administrative Cnmpany, “Transfer or Trade-in of Components,” available
at http://www.sl.universalservice org/reference/epsfag-f.asp (last modified Feb. 13, 2004).

W Soe id

My
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above, Spectrum and Riverside fully complied with these requirements. Spectrum carefully
evaluated Riverside’s equipment, wluch had not been previously purchased w1th ngrmn funds,

at ﬂae tame they fonned 1he1: ag) .,_'ent andcabcuhtpd the fair: market value of tﬁe eqment

-b_ased upon Spectrum’s considerable mpemsc m"thc market. Although the ngram rules now
explain how and when 1o assess the fair market value of equipment under the SLD’s presumptive
3-year depreciation value analys;s, itis devoid of any explanation regarding how or when
Program participants should assess the fair market value of equipment using any other analysis.
It does not appear that the new Program rule requires, as USAC contends in the ﬂdminiﬂm‘t&r s
Decision on Appeal, that all valuations for trade-in equipment must be based on the date the
service provider takes possession of the equipment, or no earlier than the first day of the funding
year. Rather, it appears the new Program rule prescribes the dates to be used .fm' valuing
equipment when parties ‘use the 3-year depreciation analysis. Spectrum did not use a 3-year
depreciation analysis in the case of Riverside, and thus the new nile is inapplicable. In addition,
the new Program rule allows for independent third party appraisals to rebut the SLD’s |
presumptive '3~;year‘d§preciation value analysis, which Spectrum provided in this case.

‘Most importantly in this case, with the exception of requirements for a fair market
valuation and a prohibition against trading-in “Program” equipment which Spectrum and
Riverside observed, none of the foregoing guidance about the date upon ‘which trade-in
equipment should be valued, or valuation methodologies, was available to Spectrum or Riverside
in 1999 when Spectrum assessed ‘the fair market value of Riverside’s equépment, Spectrum bid
for Riverside’s BE-rate services, Rivmsi-de accepted Spectrum’s bid, the parties entered into an
agreement for services and agreed upon the consideration, the SLD approved Riverside’s

funding requests, and valuable E-rate services were provided in reliance thereon. Spectrom ‘was
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a useful fife of three ;;rf.car.s'..."‘3 Tt does:not appearthe FCC addressed the date upon which the fair
market value should be determined.

1. QUESTIONS PRESENTED FORREY

A.  'What Was the Reguired Valuation Date for Eqmpment t]aat ‘Was Traded-In
Through the E-Rate Program in 1999?

Today, the SLD and USAC;claim that equipment that is traded in for the purpose of
paymg an applicant’s non—dis;onnted yportion of services purchased through the E-rate Program
must be valued either at the time the service provider takes possession of the equipment or the
* first day of the applicable Program funding year. "This guidance was not available to Riverside
and Spectrum in 1999 and should not be applied retroactively to either devalue services that were
already provided in reliance on the former rules and SLD funding grants, or require additional
cash consideration from Riverside which it did not agrec-to pay for E-rate services in 1999. In
the absence of specific gnidance the FCC or the SLD, the parties .féllowed basic, well-
established principles of contract law when they entered into their agreement for E-rate services
and -assé_sse.d a fair market value for Riverside’s traded-in equipment at the time of contract
formation. This valuation was later substantiated by an .iﬁdependent third party appraisal. Itis

also important to note that Riverside and Spectrum wete required to assess the fair market value

™ See email from Ed Falkowitz, Accounting Manager, SLD, to John Price, then-present Chief
Financial Officer of Spectrum (Mar. 3, 2003), attached as Exhibit 4 hereto.

3 See id.

10
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. of the trade-in equipment and agree upon the consideration at the time of contract formation in -
order to obtain necessary board approvals and meet applicable SLD filing deadlines.

“Under long-standing principles of contract Jaw, three familiat elements are typically

. reqmred for the formation of a contract: offer, acceptance, and consideration.™™ Consideration is
an essential element of a valid contract,'® and a contract is not enforceable tmlessﬁs and
conditions are defiifte and certain.'¢ Tn the absence of specific FCC or USAC guidance
regarding the timing of valuations for trade-in equipment, Spectrum and Riverside used basic
principles of contract law and, at the ﬁnﬁe of contract formation —not an undefined ater date --
assigned a fair market value to the trade-in equipment that would be used in lien of cash.
Without an upﬁ-'_ont*undérstanémg by Riverside and Spectrum of the combination of
consideration that would be paid for the E-rate services, and the corresponding payment
obligations, the contract wonld have lacked definite and enforceable terms.

Inresponse to Riverside’s Form 470, Spectrum submitted a ;ﬁrbposal ‘that would meet the
technology plan objectives of the consortium while, at the same time, avoid a significant cash
outlay. Riverside reviewed the proposal and found it to be the most cost-effective response to its
Form 470. Before agreeing to hire 'Specmnp, however, Rivérside and/or its consortium members
were required to obtain school board approval of the proposed contract. It would have been

impossible for Riverside and its member districts to have obtained board approval without first

" “Government Contract Cases in the United States Court of Appeals for the Federal Circuit:
1996 in Review,” C. Stanley Dees and David A. Churchill, 46 Am. U.L. Rev. 1807, 1844 (Aug.
1997) (citing the Restatement (Second) of Contracts, §§ 17(1), 22(1)).

13 See, e.g., Agostav. Astor, 120 Cal. App. 4th 596, 605 (2004); Lopez v, Charles Schwab & Co.,
Inc., 118 Cal. App. 4th 1224, 1230 (2004).

18 See, e.g., Suffield Development Associates Ltd. Partnership v. Society for Sav., 708 A:2d 1361
(1998).

11
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describing in detail the purchase price and the texms (including the amount of ash roquired) of

the agwmntwd‘theﬁm services that would be received in exchange. Consequent
pames hadto vainc the ¢ em at “thc tlme thcy

E-rate g2 rules rcqmze apphcants md service prnvndars to entter into agreements for_

‘E-rate serviées before filing a Form 471,77 Applicants use the Form 7 to est discounts
from the SLD for -ehrgxb;le services, and specific amounts for the cost of 'the_;pmoha_sed servwes
must be recorded in the Form 471. The agreement necessarily establishes ﬁae type and amount
of consideration an applicant must pay for the goods and services purchased from a service

provider so the applicant can seek the appropriate amount of E-rate support. It wouid have been

impossible in this case for Riverside and Spectrum to predict the value of the -eé.uient at some
future date and still comply with USAC’s requirement that the agreement be executed and the
Form 471 filed by April 6, 1999. If Riverside and Spectrum had waited until the start of the
funding year (July 1, 1999) to value the equipment, Riverside would have had to wait to enter
into a contract with Spectrum and would have missed the deadline for ﬁimg its Form 471.

B. Didthe Administraté_r Exceed its Authority by Creating New Policy and then
Applying that Policy Retroactively te Spectrum?

1.  The Administrator Exceeded its Authority in Adopting a New Policy
Without FCC Guidance.

The FCC appointed USAC to administer the E-rate Program in 1998. USAC’s authority
over the Program is limited to implementing and applying the FCC’s Part 54 rules, and the

FCC’s interpretations of those rules as found in agency adjudications.’® USAC is not

17 Uniiversal Service Administrative Company, Selecting Service Providers, available at:
http:/fwww.sl universalservice.org/reference/selectingsp.as

18 47 CFR. § 54.702(0).
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empowered to make policy, interpret any unclear nule promulgated by the FCC ar to create the
equivalent of new guidelines?® The Administrator exceeded its authority in this case by creating
anew policy not previously clucidated by the FCC + namely, that the fair market value of traded-
in equipment.cannot be calculated at the time that an E-rate applicant and service provider
execute a -contrab:t for E-rate services and products, consistent with basic principles of contract
law.

In 1999 when Spectrum and Riverside entered into their agreement, there was no FCC or
Program guidance that addressed when the fair market value of traded-in equipment should be
determined, and such formal guidance still does not exist today {except in the case of equipment
that is valued using a 3-year depreciation analysis). ‘Spectrum only became aware of the new
SLD Program rule in March 2003 when Mr. Falkowitz contacted Spectrum about the trade-in
value of Riverside’s --equi__pmt.’" As noted above, however, it does not appear that the FCC
gave the SLD specific guidance regarding the date upon which the fair market value should be
determined. Rather, the email correspondence between Mr. Falkowitz and Spectrum, indicates
that the only “guidance” the SLD received from the FCC on this issue was that the fair market
value of traded-in equipment could be calculated using the rebuttable presumption that

equipment has a useful life of three years.” Tt appears USAC has made a policy and created the

2 Changes to the Board of Directors of the Nat'l Exchange Carrier dss’n, lc., Third Report and
Order, 13 FCC Red 25058, 25066-67 (1998) (“NECA Third Report and Order”).

?! See email from Ed Falkowitz, Accounting Manager, SLD, to John Price, then-present Chief
‘Financial Officer of Spectrum (Mar. 3, 2003), attached as Exhibit 4 hereto.

2 See id,

13 RCOE
: Exhibit G
Page 18 of 76




violation

Even asmng, argueﬂdo that the, Admmxsimtor had authority to adopt the ¢

thc fair masrket va.!lue ofﬁaded—meqm__tcamotbcdetermmed atthe time awnimact is

ex@wted the Ads

stratm' sull exc&eﬁed rts auﬁmnty by :etmactlwly applymg thg po]wy in
this case. Tn thls case, tbe Admnustrator waﬂernptmg 10 applyanewl’mgmm rule mgm'dmgthe‘
timing for valuation of trade-in equipment to a contract for E-rate services that was entered into
in 1999, and performed in 1999-2“0 threc years before adoption of the new. ngmm rule.
Tt is.a basic tenét of American jurisprudence that if a court overturas its _gmor precedent in

a line of cases, 'file new precedent is applied prospectively. The ccourt does not re-open every
priorcase, reh‘daéﬁvdy apply the new precedent and ovemxm all prior concluded deci?sions.”. In |
RKO General v. FCC,* the U.S. Coust of Appeals for the D.C. Circuit addressed retroactive
application of new Commission precedent very clearly: |

Although an administrative agency is not bound to rigid adherence to its

pmedems, itiis equally essential that when it decides to reverse its course,

7t mast give notice that the standard is being changed . . . andapply the

changed standard .only to those actions taken by parties after the new
standard has been proclaimed as in effect.”

B See generally 28 1U.8.C. § 2106 (“The Supreme Court or any other court of appellate
jurisdiction may affirm, modify, vacate, set aside or reverse any judgment, decree, or order of a
court lawfully brought before it for review.”) _

% RKO General, Inc. v. FCC, 670 F.2d 215 (D.C. Cir. 1981).

3 Id, at 223-24, citing Boston Edison Co. v. PFC, 557 F.2d 845( D.C. Cir. 1997) cert. denied sub
nom. Towns of Norwood, Concord and Wellesley, Mass. V. Boston Edison Co., 434U.8. 956
{1988).
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In addition, “an agency may be prevented from applying a new po

ively to parties
who detrimentally relied on the previous policy.”®

The SLD’s standard regarding when to ev_alp%te the fair market value of traded-in
equipment was expressed to Spectrum only in March 2003 through general correspondence.
This standard has not, and even today is not, explicitly stated in any FCC decision or on the
SLD’s website as a Program rule ;(c)icept in the case of equipment that is valued using a 3-year
depreciation analysis). Evenifthe F .CC finds such a rule is now applicable, consistent with the
finding in RKO, new or changed standards can be applied prospectively only to pending or future
applications, not rctroéctiwely to granted applications.

In addition, Spectrum and Riverside detrimentally relied on the FCC and SL.D guidance
that was available in 1999, and it detrimentally relied on the SLD’s grant of Riverside’s funding
requests under the former rules pursuant to which valuable E-rate services were provided and
accepted. It is unreasonable for a Program participant, exercising good faith and cornplying with
all applicable Program rules and general princiﬁlcs of contract law, to be penalized for acting
reasonably under the circumstances, especially when there was no conirary FCC or USAC
guidance specifying the date on which the fair market value of traded-in equipment should be
assessed. Riverside and Spectrum had no other recourse but to reasonably assume the equipment
should be valued ‘aft'ihe"time the agreement was formed.

There is an extensive body of judicial case law regarding inapexqﬁ-ssible retroactivity in

which the courts discuss basic notions of equity and faimess and detrimental reliance by citizens

% New England Telephone and Telegraph Co. v. FCC, 826 F. 2d 1101, 1116(D.C. Cir. 1987).
citing RKO General, 670 F.2d at 223.
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here, as the FCC’s own decisions in prior SLD matters reflect its own concern about the
retroactive amaltcaum of new precedem |

gy

her 5, 1999 FCC decision mvalving the E-rate ngmm the

considered a case in which the Prairie Cxty Sehooi District (“Prairie C:ty”) soughx review of an

2 See Bowen V. Georgemwn University Hospital, 488 U.S. 204, 224 (1988) (J. Scalia
concurring) (“[Wihere legal consequences hinge upon the interpretation of statutory :
requirements, and where nio preexlstmg mterprehve rule construing those requirements is in. :
effect, nothing prevents the agency from acting retroactively through adjudication.”). See NLRB
v. Bell Aerospace Co., 416 U 8. 267, 2'2-93-4294 (1974); SEC v. Chenery Corp., 332 U.S. at 194,
202-03 (1947). See also Verizon Telephone Co. v. FCC, 269 F.3d 1098 (2001) (“Tlhe
governing principle is that when there is a ‘substitution of new law for old law that was
reasonably clear,’ the new rule may justifiably be given prospectively-only effect in order to
“protect the settled expectations of those who had relied on the preexisting rule.); Id. at 1109,
citing Williams Natural Gas Co. v. FERC, 3 F.3d 1544,1554 (D.C. Cir. 1993)). Moreover,
retroactivity will be denied “when to apply the new rule to past conduct or to prior events would
'work a manifest injustice.” Id. citing Clark-Cowlitz Joint operating Agency v. FERC, 826 F.2d
1074, 1081(D.C. Cir. 1987). To determine whether a manifest injustice will result from the
retroactive application of a statute, a court must balance the disappointment of private
expectations caused by retroactive application against the public interest in enforcement of the
statyte. Demars v. First Serv. Bank for Sav., 907 F. 2d 1237, 1240 {1st Cir. 1990) (citing New
England Power v. United States,693 F. 2d 239, 245 (1st Cir. 1982)). The D.C. Circuit Court
notes that it has not been entirely consistent in entunciating standards to determine when to deny
retroactive effect in cases involving “new applicatlon of existing law, elarifications and
additions” resulting from adjudicatory 2 . In Cassell v. FCC, the court acknowledges that it
has used the five-factor test set forth in- CIark Cowlitz as the “framework for evaluating
retroactive application of rules announced in agency adjudications.” Cassell v. FCC, 154 F.3d
478, 486 (D.C. Cir, 1998) citing Clark-Cowlitz, 826 F .24 at 1081. In asubsequent case, the
court substituted a similar three-factor test. See Dist. Lodge 64 v. NLRB, 949 F.2d 441,447
M.C. Cir. 1991) (citing Chevron:Oil Co. v. Huson, 404 U 8.97(1971)). Today, the court has
moved from multi-pronged balancing tests for impermissible retroactivity in favor of applying
basic notions of equity and fairness. See Cassell, 154 F.3d at 486 (declining to “plow
laboriously” through the Clark-Cowlitz factors, which “boil down to a question of concems
gmundad in notlons of equity and fairness™; PSCC v. FERC, 91 F. 3d 1478, 1490- {(concluding

that “the apparent lack of detrimental reliance . . . is the crucial point {supporting retroactivity]”).
In Chadmoore Communications, Inc. v. FCC, ﬂae court stated that the test it commonly uses to
determine whether a rule has retroactive effect isif “it does not impair [ ] rights a party possessed
when it acted, increase | 1 a party’s liability for past conduct, or impose { ] new duties with
respect to transactions already completed.” Chadmoore, 113 F.2d 235, 240(D.C. Cir. 1997),
citing DIRECTV, Inc. ». FCC, 110 F. 3d 816, 82526 (D.C. Cir. 1997) (quoting Landgraf v: US]
Film Prods., 511 U'S. 244, 280 (1994))

16
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SID denial of its epplication for universal service suppmt” Praitie City argued that the SLD’s
denial should be overtumned becanse Prairie City filed its application in reliance on filing

e City and dif

guidelines provxdedy the SLD on its website, The FCC agreed with Prairi
the SLD to msue a new ﬁmdmg cammﬂment decasmn letter. Citing Wzﬂmmsburg«fames C'zty, _
the FCC fmmd that where an application was submitted before the establishment of a particular
and applicable rule, the applicarits could not have been aware of the application requirements.”
The FCC also has recognized that clarifications of 1tsumversaisemce policies are to be-
applied prospectively only by the SLD. In Ysleia® and Winston-Salen™ the FCC clarified that a
party submitting a bona fide service request under the E-rate Program must provide a Form 470
that lists the specific services for which the applicant anticipates seeking E-rate discounts, rather

than a Form 470 that listed every service or product eligible for discounts.”> The FCC, however,

2 i(’eq-uest_ for Review of the Decision of the Universal Service Administrator by Prairie City
School District, 15 FCC Red 21826 (CCB 1999).

? Id. at 21827, citing Request for Review of the Decision of the Universal Service Administrator
by Williamsburg-James City Public Schools, 14 FCC Red 20152, 20154-55 (1999)
{(*Williamsburg could not have been aware of the rules of priority at the time it filed its
application.” Williamsburg’s:application was also remanded for reprocessing and issuance of a
new funding commitment decision letter. The applicant submitted its application in April of
1998 and new rules were adopted by the Commission in June of 1998.).

30 Reguest for Review of the Decision of the Universal Service Administrator by Ysleta
Independent School District, El Paso, Texas, 18 FCC Red 26406 (2003) (“Ysleta™). In Ysleta the
‘Commission addressed multiple requests to review the decisions of the SLD that were filed by E-
rate applicants, but combined the requests as they had almost identical fact patterns.

31 Request for Review of the Decision of the Universal Service Administrator by Winston-
Salem/Forsyth County School District, Winston-Salem, North Carolina, 18 FCC Red 26457
{2003) (“Winston-Salem™).

32 Ysleta, 18 FCC Red at 26419-23; Winston-Salem, 18 FCC Red at 26462,

. 17 ':'b-.—- -—
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idate the applicants’ applications baised upon this error.? Tt acknowledged that the
SLD had prcmusiy granted mmﬂm’ 'ﬁm in regucsts and that Program pamclpa:rts cou!d have

reasouably TE‘hed Oﬂ those BPPTOVH]& Tl’.le _FCC ddermin Ed mﬂt Wh aﬂ.m]us:lw F’Gl'm 4703
Shﬂllld n@t be v Ml\lml Q‘n aw_ferwm bﬂSiS ”35 "I‘heFCC lbﬂl‘efote “d .. . .

p‘rospectively that-requests.for service on the FCC ‘ann.m that list an services eiigibze for
funding under the E-ate Program do not comply with the statutory mmdate 3% The FCCin
Ysleta also provided additional guidance regarding other aspects of the E-rate Program rules
provide greater clarity to those applicants re-bidding services and future app’i’icdm.s*;’m

Tt is Clear that the .m; intended for its precedent in Ysleta and Winston-Salem to apply to
pending or future applications and not applications that have already been granted and funded.
Similarly, the FCC should conclude that the SLD cannot retroactively apply the Administrator’s
new Program rule regarding the timing of valuing traded-in equipment to Spectrum’s case.

Riverside’s funding requests were approved long before the SLD notified Spsectrum of its new

5 The Comm1ssmn de conclude in Ysleta that the applicants violated the E-rate Program’s rules,
although not because of the broad list of services lncluded in the applicants’ Form 470s. Ysleta,
18 FCC Rcd at 26420-21.

34 Ysleta, 18 FCC Red at 26422; see also Winston-Salem, 18 FCC Red at 26462.
35 Ysleta, 18 FCC Red at 26422; see also Winston-Salem, 18 FCC Red at 26462.

? Ysleta, 18 FCC Rod at 26422-23 (citation omitted); see alse Winston-Salem, 18 FCC Red at
26462,

3 Ysieta, 18 FCC Red at 26433-34 (emphasis -added). The Commission also noted that the “SLD
will carefully scrutinize applications” to ensure that they comply ‘with the clarifications
elucidated in this case. Id. at 26435 (emphasis added). Ifthe Commission wanted the SLD to
apply those clarifications retroactively to prior SLD decisions, it wouid have specifically directed
the SLD 1o do s0. The FCC also rejected the argument that it could not apply the E-rate Program
rules to the applicants’ pending funding requests in a adjudicatory context. According to the
FCC, “[tjhe fact that in pnor years, [the SLD] did not disapprove applications that utilized the

procurernent processes at issue in no way limits our discretion to apply our existing rules. " Id at
26433 (emphasis added). _
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Program mile. Turthermote, the FCC has never determined that the fair market value of traded-in

equipment cannot be established at the time a contract is formed. Spectrum and Riverside (and
possibly other E-rate participants) refied on the FCG gnd SLD mules, and interpretations thereof,
which were current in 1999, and reasenably interpreted them to support their valuation of the
traded-in equipment at the time of contract form#ﬁon. The rules in 1999 required a fair market
valuation for Riverside’s equipment and, as the independent third party appraisal confirms,
Spectrum assessed a fair market value for the Riverside equipment.

The FCC also must consider the fong term impact on the E-Rate Program if it does not
reverse the Administrator’s decision in this case. Specifically, it will raise serious questions for
other participants in the E-rate Program about whether they can ever rely upon actions taken by
the SLD. AHlowing the Administrator’s ec,;sion to stand would mean‘that the SLD and the
Administrator can adopt ne;w policies at will and retroactively deny previously granted

- applications based upon those new policies after the applications are approved. In the face of

such regulatory uncertainty, service providers could certam}y cconclude that the risk of devoting

resources to provide E-rate services is too great. Schools, libraries, students and faculty would
be those that ultimately suffer.

3. The Administrator has Advecated Applying Only Program Rules
Relevant to a Particelar Funding Year to Iis Own Audits.

The concept of the SLD applying E-rate Program rules that were in effect only for a
particular funding year to judge compliance with its program is something USAC, itself, has
advocated for its own audits of E-rate Program compliance. In USAC’s November 26, 2003
@oﬂ to the Commission entitled “Task Force on the Prevention of Waste, Fraud and Abuse,”
the Task Force recommends that it develop audit policies that:

reflect compliance with the rules that existed during the funding year to
which the funding was associated and to better communicate the degree of
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'pmgramwmphame . The Task Foree believes that program midits, -
whchamanecessarypaﬂofwaste fraud and abuseprevanuon, needto
focus on the policies, ptocedm'es ehgxble semces eﬁc thatem dm’mg
theﬁmdmgyearthatls? g audited ]

pelmas,. ToC
. g @ parti

This appmach should apply equaiiy to parhcxpants in the E-rate Pm hke Rwersxde and

cedures, ehgable semces, elac wmchwere not mpiace
iarﬁmdmgyearasmhewnﬂy mdmvsahd :

Spectrum. The SLD’s new policy regarding when traded-in equipment should be valued, should
not be used as the filter through which Spech*ﬁm"s and Riverside’s 1999 .agrecnien‘t is judged.
Spectrum and Riverside complied with -aﬂ. Program rules applicable to tradé-in equipment that
were effective in 1999. |

'C. Ifthe FCC Concludes that E-Rate Funds Were Erroneously Disbursed,
Should the SLD Seek Reimbursement from Riverside or Spectrom?

Assuming arguendo that the proper valuation date for Riverside’s traded-in equipment
was July 1, 1999, then Riverside would not have paid its entire non-discounted portion of the E-
rate funded services it obtained from Spectrum. Accordingly, if the FCC should conclude that E-

rate funds were, in fact, erroneously disbursed in this case as a result of the use of an incorrect

38 Recommendations of the Task Force on the Prevention of Waste, Fraud and Abuse, CC
Docket No. 02-6 at 10 (Nov. 26, 2003). The Task Force also makes a number of other
recommendatiens to improve the schools and libraries program, concluding that “the program’s
competmve bidding process is not working as effectively as policy makers had intended.” Id. at

5. “The Task Force believes there needs to be greater clarification of program rules, along with
mcreased strong program support staff and educational outreach to further ensure optimal usage
of program resources.” I1d. “Prior to the start of the annual training cycle the SLD needs to
‘provide clear policy, procedures, eligible services list, etc. for the upcoming program year and
work to minimize the need for clarifications of the rules during the Program Integrity Assurance
review process.” Id. at6. “The Task Force believes that if applicants have a better
understanding of the rules and standards that will be applied, they will be better equipped to obey
them, Prﬁmdmg clarity at the beginning «of the cycle will also help avoid the waste associated
with pursuing appeals that result from a: m:sunderstandmg of the rules.” Jd.
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1
valuation date, the FCC should conclude that Riverside is responsible for any unpaid momies that
are the result of it not paying the non-discounted portion of the E-rate services it purchased? 9
The Administrator’s Decision on Appeal nofes that the FCC requires all neous
disbursements to be collected from service -fpmvidcis..w However, the Commission mstmcts
USAC to recover such fimds from “whichever party or parties has commiited the statutory rule
or -vi(.n'lati(:m.”“"1 The duty to pay the undisceunted portion is éolcl_y Riverside’s responsibility. " _
In fact, USAC rules expressly prohibit the service provider from taking any :action that would
eliminate or Jessen the applicant’s obligation to pay the entire undiscounted portion.
Consequently, any failure to pay the undiscounted portion would constitute a Program vidlati'on.
Riverside, the beneficiary of the E-rate services.

D.  Ifthe FCC Concludes that E-Rate Funds Were Erroneously Disbursed, Do
the Facts in this Case Warrant 2 Waiver of the SLID’s New Policy?

Spectrum and Riverside complied with all applicable FCC and Program rules-when they
valued Riverside’s trade-in eqmpmem at the time they contracted for services through the E-rate
Program (i.e., they did not trade-in equipment that was previously funded through the E-rate
Program, and the equipment was --'tradéd—in at its fair market value). If, however, the Commission

-determines that the SLD and USAC correctly determined that the valuation timing wtilized by

» Upon receiving the Recovery Letter, Spectrum promptly discussed it with Riverside and
informed it that Spectrum would: (i) appeal it to USAC and, if necessary, the FCC; and (i1)
invoice Riverside for the shortfall in‘'matching funds in the event Spectrum’s appeals are denied.
In the event the Commission agrees with USAC's determination that funds were erroneously
disbursed, RCOE should immediately be given an opportunity to pay the invoice from Spectrum.

9 Seo Administrator’s Decision on Appeal at2 {citing Changes to the Board of Directors of the
National Exchange Carrier Association, FCC 99-291 19 (1999)).

4 Federal-State Joini,Board,on Universal Service, Order on Reconsideration and Fourth Report
and Order, FCC 04-181, CC Docket Nos. 96-45, 97-21, 02-6 at § 1 (zel. July 30, 2004).

2 1497 13, 15.
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refroactive analysis, Riverside may not have paid the entire non-discounted portion of the

- services it purchased from Spectrum requests that the Commission jgrant a waiver -
. A

. inthis case on Riverside’s bebalf. Riverside should not be forced to pay additional cash
consideration for 1999-2000 E-rate services at this time. Had Riverside known thaladdmonal
cash consideration would be required, it likely would not have contracted for all of the E-rate
services it received from Spectrum in the 1999-2000 Program jear. As further discussed be'low,
the harm resulung from rescinding the monies allocated to Riverside, or requiring additional cash
consideration, far outweighs any purported benefit in denying the waiver, and grant of the waiver
is in the public interest.

Pursuant to Section 1.3 of its rules, the FCC may waive one of its rales or procedures
when good cause is shown.*® The U.S. Court of Appeals for the District of Columbia has found
that a waiver is appropriate “if special circumstances warrant-a deviation ﬁ-om the general rule
and such deviation will serve the public interest.** Furthermore, there must be a rational policy
supporting the grant a waiver.*’ In reviewing a waiver request, the Commission also can weigh
“considerations of hardship, equity, or more effective imp‘leﬁ:cntation of overﬁll policy.”®

Spectrum’s waiver request meets this standard and should therefore be granted.

B4ICFR.§13.

4 Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 0.3 (D.C. Cir. 1990)
(“Northeast Cellular™; see alse WAIT Radio v. FCC, 418 F.2d 1153, 1159 n.8 (D.C. Cir. 1969)
(“WAIT Radic™).

%5 Northeast Cellular, 897 F.2d at 1166; WAIT Radio, 418 F.2d at 1159.

46 WAIT Radio, 418 F.2d at 1159.n.8.

22

RCOE
Exhibit G
Pape 27 of 76




e . @
- j

Grant of a waiver in this case will serve the public interest. Aspreviously discussed,
there is no way Riverside or Spectrum could have known in 1999 that determining the fair
market value for the trade-in equipment at the time of contract formation cotild be later
--c_onsid@ unlawful. The crmcal public interest policies served by the FCC’s and the SLD’s
rules are to ensure that schools and libraries secking support through the E-rate Program obtain
the most cost-effective services available, thereby lessening applicants’ demands on universal
service funds and increasing funds available to other applicants.*’ Through Riverside’s
competitive bidding process, there was fair and open competitive bidding for services, and at the
end of the bidding process, Spectrum was found to be most cost-effective choice. .-As
demonstrated above, Riverside did not receive any"‘fnée” services from Spectrum, and pa:d the
non-discounted portion of such services with a combination of cash and by trading-in valuable
equipment.

The failure to grant a waiver will result in irreparable harm to Riverside. The SLD’s
Recovery Letter was issued years after the SLD reviewed and approved Riverside’s application
and Riverside paid monies and traded-in equipment for E-rate services for the 1999-2000
funding year. Services were provided by Spectrum and paid for by Riverside years ago in
accordance with all applicable Program rules. Accordingly, if a waiver is not granted, Riverside,
who in all likelihood does not have funding in its budget to pay for services rendered years ago,
will have to reimburse the monies to SLD. The students and faculty of Riverside will thus be

irreparably harmed, which is in direct conflict with the purposes of the E-rate Program.*®

41 Federal-State Joint Board on Universal Service, 12 FCC Rcd 8776, 9029 (1997).

“® Although the Commission has considered and rejected waiver requests in prior appeals of SLD
fimding decisions, the facts of this case are clearly distinguishable from those prior decisions.
For example, in MasterMind, the SLD :denied tequests for funding that it had yet to allocate to
applicants. See, e.g., Request for Review of Decisions of the Universal Service Administrator by
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The Commission has previcusly granted waiver requests “in Yight of the uncertain
application of our rules to the novel situation presented,™ For example, in Ysleta the |
Commission dl!ected the SLD to allow certain applicants to reapply for E-rate d:scounts, even
though the Commission concluded that the applicants violated the E-rate Program’s competitive
bidding process by using a certain template approach.”’ According to the Commission, a watver
‘was appropriate in Ysleta because the applicants were likely confused by the application of a new
rule to the novel facts presented in that case.”! The Commission should similarly conclude that a
waiver is appropriate here because the SLD is applying a new Program rule in this case to
rewrite an agreement that was entered into in 1999 in compliance with all known FCC and
USAC rules.

IV. RELIEF SOUGHT AND CONCLUSION. |

Spectrum requests that the FCC reverse the Administrator’s decision denying Spectrum’s -
Appesl and direct the SLD to withdraw the Recovery Letter it issued to Spectrum. If, however,
the FCC does not overturn the Administrator’s decision, the SLD should seek to recover any

funds owed from Riverside. Because the harm in rescinding Riverside’s funding would

Master Mind Internet Services, Inc., 16 FCC Red 4028, 4035 (2000). The end result in that case
was only that the applicant had to wait another year to apply for and receive funding for services
supported by the E-rate Program. In contrast, in the case of Riverside-and Spectrum, the SLD
has already reviewed, granted: and allocated funds pursuant to Riverside’s Form 470 and
Spectrum has already provided services under that grant. To now reverse the SLD’s prior
%approvals and reclaim amounts already paid would be patently unfair and irreparably harm
Spectrurn and Riverside.

* Ysleta, 18 FCC Red at 26437.
50 1d at 26436.

S Id at 26437
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outweigh any benefits, Spectrum also requests 2 -waive_r of the E-rate Program’s rules on

Riverside’s behalf.

August 30, 2004

Pierre Pendergrass

General Counsel

Spectrumn Communications Cable
Services, Inc,

226 North Lincoln Avenue

Corona, CA 92882

(909) 273-3114
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CERTIFICATE OF SERVICE

1, Pierre Pendergrass, certify on this 17th day of August, 2004, a copy of the foregoing
Request for Review has been served via first class -midil, postage pre-paid, to the following:

Universal Service Administrative Company
Letter of Appeal

Post Office Box 125 — Correspondence Unit
80 S. JeffersonRoad

Whippany, NJ 07981

Mr., Elliott Duchon

R O P Riverside County
3939 Thirteenth Street
Riverside, CA 92502

Rina M. Gonzales
Best Best & Krieger LLP
3750 University Avenue

* Post Office Box 1028
Riverside, CA 92502-1028
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Universal Service Administrative Company
. Schools & Libraries Division .

.“

Administrator’s Decision on Appeal - Fanding Year 1999-2000
July 1,2004 |

Pierre F. Pendergrass

Spectrum Communications Cabling Services, Inc.
226 North Lincolh Avenue

Corona, CA 92882

Re: R O P Riverside County

Re:  Billed Entity Number: 143743
: 471 Application Number: 148309
Funding Request Number(s): 299355, 299356, 299359, 299361, 299363,
_ 299365, 299367, 299368, 299370, 299371,
299372, 299373, 299376, 299377, 299378,
299379, 299381, 299382

Your Correspondence Dated: December 2, 2003

After thorough review and investigation of all relevant facts, the Schools and Libraries Division
(“SLD”) of the Universal Service Administrative Company (“USAC”) has made its decision
concerning your appeal of SLD’s Funding Year 1999 Recovery of Erroneously Disbursed Funds
(RED¥) Decision for the application number indicated above. This letter explains the basis of
SLD’s decision. The date of this letter begins the 60-day period for appealing this decision to the
Federal Communications Commission (“FCC”). If your letter of appeal inclnded more than one

apphcahn number, please note that' for each apphcatmn am appeal is subm:ttcd a separate letter
is sent.

Funding Request Number(s): - 299355,299356, 299359, 299361, 299363,
: : 299365, 299367, 299368, 299370, 299371,
299372, 299373, 299376, 299377, 299378,
299379, 299381, 299382

Decision on Appeal: : Denied in Full
‘Explanation:.

e You have stated on appeal that the SLD detenmined that the appropriate valuation date for
trade-in equipment is the date the service provider 100k possession of the equipment but
no earlier than the begmning of the funding year, in this case July 1, 1999. You also state
that the SLD has relied upon an independent appraisal that Spectrum provided in order to
determine the value of the equlpment on July 1, 1999. You feel ﬂ!at the SLD

Box 125 — Comrespondence Unit, 80 South Jefferson Road, Whippany, New Jersey 07981 gfh?blit G
"Visit us online at: fittp/www.sl universalservice.org
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determination in this matter is misguided and SLD should cease its.attempt to recover
funds disbursed. Youclose by stating that it is inherently wmfair to seek recovery from
Spectrum for an incorrect determination of the valuation date becanse no program rale of
FCC guidance on this issue cxisted at the time the transaction occurred. In fact, the SLD

- neither announced a rule nor sought guidance from the FCC on this issue until the fist
quarter of 2003, four years after the transaction. You add that although the independent
appraisal Spectrum provided did value the equipment in the amounts indicated in the
REDF Letter, this appraisal is not more authoritative than Spectnzm's opinion because
Spectrum had first hand kmowledge of the actual pieces of iequipment in question.
Further, the appraisal is less reliable than Spectrum's opinion at the time it received the

" pquipment because the appraisal is based upon information that is almost four years old.

Upon thorough review of the appeal letter and relevant docnmentation, we find that the
facts support SLD’s decision. .An Internal Andit found that Spectrum Communications
accepted a trade-in amount for the above funding requests. This is permitted under
program tules because the original equipment was not purchased with program funds.
After the Andit findings, the applicant argued that the calculation of the Fair Market
Value (FMV) of the equipment should not be based on a 3-year straight-line depreciation
schedule, and SLD accepted this presumption. However, the trade-in amount was based
on the value of the equipment at the time of the contract, which was before the start of the
- funding year and several months before Spectrum was set to take possession of the
equipment. Spectrum provided an independent appraisal indicating the FMV of the
equipment as of July 1, 1999. SLD has accepted this appraisal and determined that the
‘recovery amounis should be based on the date that Spectrum took possession of the
equipment, but ne carlier than the first day of the funding year. Although the agreement
was executed in March 1999, you have indicated that the equipment was not transferred
until after the start of Funding Year 1999. Therefore, it is appropriate for SLD to value
the equipment as of July 1, 1999. Inits role as program Administrator, USAC must
ensure that there is no waste, fraud and abuse. Consequently, the appeal is denied.

The FCC has directed USAC “to adjust funding commitments made to schools and
libraries where disbursement of funds associated with those commitments would result in
violations of a federal statate” and to pursue collection of any disbursements that were

- made in violation of a federal statute. See In re Changes to the Board of Directors of the
National Exchange Carrier Association, CC Docket Nos. 97-21, 96-45, FCC 99-291 {7
(rel. October 8, 1999). The FCC stated that federal law requires the Commission to “seek
repayment of erroneously disbursed funds” where the disbursements wounld violatea
federal statute. Id.. 17, 1. The FCC stated that repayment would be sought “from
service providers rather than schools and libraries because, unlike schools and libraries

that receive discounted services, service providers actually receive disbursements of
funds from the universal service support mechanism.” Id. §9.

1f you believe there is a basis for further examination of your application, you may file an appeal with
the Federal Communications Commission (FCC). You should refer to CC Docket No. 02-6 onthe
fixst page of your appeal to the FCC. Your appeal must be received or postmarked within 60 -days-of
the above date on this letter. Failure to meet this requirement will result in automatic dismissal of

Box 125 — Correspondence Unit, 80 South Jefferson Road, Whippany, New Jersey ORRPE
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your appeal. If you are szzibmlthngymarappealmUmwdStathostal Service, sead to: FCC, Office
of the Secretary, 445 12 Street SW, Washington, DC 20554, Furtlmmfonmahonmd opuonsﬁn
fifing an appeal directly with the FCC can be found in‘the "Appeals Procedure” posted in the

Reference Area of the SLD web site or by contacting fe Client Service Bureau. Wey
recommend that you use the electronic filing options.

We thank you for your confinued support, patience, and cooperation during the appeal process.

Schools and Libraries Division
Universal Service Administrative Company

cc: M. Blliott Duchon

R O P Riverside County
3939 Thirteenth Street
Riverside, CA 92502

ce: Rina M. Gonzales
Best Best & Krieger LLP
3750 University Avenue
Post Office Box 1028
Riverside, CA 92502-1028
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SPECTHUM CDMMUNICAT]ONS

--CABLINB SERVICES, INC.

‘Deceraber 2, 2003
Ya
LETTER OF APPEAL

{Sent via -email, facsimile and Federal Expr:es.s) .

Letter of Appeal

Schools and Libraries Division
Box 125 - Correspondence Union
80 South Jefferson Road
Whippany, NJ 07981

Re:  Recovery of Erroneously Disbursed Funds
Funding Year 1999-2000
Form 471 Application Number: 148309
Applicant Name R O P - Riverside County

Dear Schools and Libraries Division:

Spectrum ‘Communications ("Spectrum") submits this letter to appeal the SLD's Recovery
Of Emroneously Disbursed Funds for the following Funding Request Numbers (the "FRNs" or,
individually, "FRN™): 299376, 2909377, 299378, 299379, 299381, 299382, 299355, 299356,
299359, 299361, 299363, 299365, 299367, 2993368, 299370, 299371, 299372 and 299373.

The Disbursed Funds Recovery Letter is dated October 3, 2003. The named applicant is
R O P Riverside County. The Form 471 Apphcanon Number is 148309. The Billed Entity
Number is 143743.

Provided below is the contact information for the person authorized to discuss this appeal
on behalf of Spectrum:

Pierre F. Pendergrass

‘General Counisel

Spectrum Communications

226 N. Lincoln Avenue

Corona, CA 92882

Tel.: :909-371-0549

Fax: 909-273-3114
"] il: Pierref@Sp trumccm com
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I PRELIMINARY STATEMENT
Spectrum, a privately held corporation founded in 1985, is a provider of mfommuon
' ?techné:logy products and services. The company's Customer base 1s primarily the-education
mark;:t, pubhc sector agencies:and i‘arge healthcare facilities. "I?he company has participated in
' 'thg E-Rate program since 1998. Since then, Spectrum has acted as a service provider for
approximaiely 38 different school districts.

R O P - Riverside County, also known as thfa Riverside County Office of Education
("RCOE"), is a service agency supporting I‘inetside County's 23 school districts and linking |
thc;,m with the California Department of Education. RCOE provides, among other services, -

_assistance o its member districts in the deployment and maintenance of network and
l;,telccorinnwlications services. There are approximately 6.1 million students enrolled throughout
Riverside County for the 2002-03 school year.

For E-Rate Funding Year 1999-2000, RCOE .Jfom_led a consortium of its member school
districts for the purpose of applying for E-Rate discounts. On March 5, 1999, RCOE filed a
Form 470 (Number 220100000227898) soliciting proposals from prospective service providers
for a range of E-Rate eligible products and services. After examining existing equipment which
RCOE consortium members .inteuﬂed'to tr_ade;in to Spectrum for the purpose of providing its E-
Rate matching funds, Spectrum determined the fair market value of the equipment to be
$1,813,505.83. Spectrum then submitted a bid proposal in response to‘the Form 470 and RCOE
subsequently ..seiected Spectrum as the service provider for the consertium. On April 5, 1999,
RCOE filed a Form 471 (number 148309) evincing its acceptance of Spectrum's proposal an its

selection of Spectrum as its service provider for Funding Year 1999-2000.

2 RCOE
‘Exhibit G
Page 38.:0f 76




)

.‘\ - - .
b
'

The total M‘scomt value of the agreement between RCOE and ?Spec’&mn was

$5,495,472.20. RCOE was eligible for an E-Rate discount of sixty-seven percent (67%).

provide matching finds at
a rate of 33% or $1,813,505.83 total. In or around March, 1999, when RCOE and Spectrum

Consequently, RCOE and/or its consortium membets were required,

entered into the agreement for E-Rate services, the parties agreed that Spectrum would accept, in
lieu of cash, the consortium equipment Spectrum had valued at $1,813,505.83 as RCOE's
payment for the non-discounted portion of the con‘ctpric‘e.

The SLD now contests the value of the trade-in equipment RCOE provided as its
matching component. More precisely, the SLD contends that the ‘appmpria.le trade-in value of
the equipiment was its fair market value at the beginning of the funding year (July 1, 1999)and
not-its fair market value -on the date RCOE and Spectrum entered into the agreement for services
(March 1999). The SLD contends that the total fair market value of ﬂile'ccnsort'ium's equipment
on July 1, 1999 was $1,316,159. Consequently, the SL.D seeks recovery in the amount of
$707,521.34. “

I1. THE DISBURSED FUNDS RECOVERY LETTER

"The Disbursed Funds Recovery Letter, dated October 3, 2003, is a total of 22 pages.
Pages 1 through 4 describe the process for filing an appeal and also provide-a guide to the
funding disbursement synopsis. Pages 5 through 22 each seek recovery for a specific FRN. For
cach of the 18 FRNs in -quesﬁon, the basis of recovery is the contention that on July 1, 1999, the
fair market value of the trade-in equipment was less than the non-discounted share that the
applicant was required to pay. Specifically, ;'oreach of the FRNs, the Disbursed Funds Recovery
Letter states the following:

"The valuation of the trade-in equipment must be based on the fair market
value of the equipment. Furthermore, the valuation date should be the date

3 RCOE
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the service provider took possession of the equipment, but not earlier than
the beginning of the fimding year."

Spectrum appeals the detenniiﬁai_ion by the SL.D that the valuation date should be the date
the service provider took possession of the equipment, but no earlier than the beginning .of the
funding year. , ‘

Pages 5 through 22 of the "Disbursed Funds RecbVery Letter reach a;determinétion of the
value of the trade-in-equipment on July 1, 1999 for each of tﬁc FRNs. Specifically, for each o:t:
the FRNs, pages 5 through 22 state the following: |

"The service provider has provided an independent appraisal of the trade-in
equipment. Using the July 1, 1999 value indicated in that appraisal, it was
determined that the trade-in value was only {amount varies by FRN), which
is (@mount varies by FRN) less than the non-discounted share of (qmount
varies by FRN) that the applicant was obligated to pay."

Spectrum appeals the determination by the SLD that the actual fair market value of the
equipment on July 1, 1999 was the valueindicated in the independent:appraisal.

IIl. ARGUMENT

The SLD has determined that the appmpﬁ-ate valuation date for trade-in equipment is the
date the service provider took possession of the equipment but no -eaﬁim than the beginning of
the ﬁmdiﬁng‘ year or, in this case, July 1, 1999. Further, the SLD has relied upon an independent
appraisal Spectrum provided in ordé_‘r to determine the value of the equiprfxent on July 1, 1999
These detcnninétinns are misguided and the SLD should cease its att_empi to recover funds
disbursed pursvant to the FRNs.

Firstly, any agreement that contemplates an equipment trade-in in lien of cash must

-assign a value to the equipment at the time of ' contract formation - hot at a later date. Otherwise,

the applicant will not know its payment obligations under the agreement Furthermore, for

4 RCOE
Exhibit G
Page 40 of 76




Funding Year 19992000, the SLD roquired an applicant to enter an agreement and Iﬁle aForm
471 by April 6, 1999. As a result, it was impossible for RCOE and Spectrum to value the
equipment at the start of the funding -year{hﬁ}} 1, 1999) and still comply with the SLD's
requirement that the agreement be formed and the Form 471 be filed by April 6, 1999.
Secondly, it is inherently unfair to seek recovery from Spsctmm for an incorrect
determination of the valuation date because no program rule or FCC guidance on this issue
existed at the time the transaction ocourred. In fact, the SLD néither announced a rule nor sought
guidance from the FCC on this issue until the first quarter of 2003 - four years after the
uansac.ﬁon. _ |
Thirdly, although the independent appraisal Spectrum provided did value the --equ-i_pmeni
in the amounts indicated in the Disbursed Funds Recovery Letter, this appraisal is not more
“authoritative than Spectrum's opinion because Spectrum had first-hand knowledge of the actual
‘pieces of equipment i-n_ques't-ion. Further, the appraisal is less reliable than Spectrum's opinion at
the time it received the equipment because the appraisal is based upon infofmation that is almost
| four years old.

Lastly, if funds were, -i;n fact, erroneously disbursed as a resnlt :_of the use of an incorrect
valuation date, the appropriate remedy is to require RCOE t0 pay Spectrum the corresponding
non-discoumted portion because this is what would have been required at the time of transaction
had the parties known the correct valuation date. Alternatively, the SLD should seek full
recovery from the applicant alone because recovery from Spectrum will resuit in RCOE having
paid less than its required matching portion - a clear rule violation aﬁd an abuse of the E-Rate

Discount Mechanism.

RCOE
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A.  THE APPROPRIATE VALUATION DATE IS THE DATE THE PARTIES ENTERED INTO
' AN AGREEMENT FOR SERVICES - NOT THE DATE THE SERVICE PROVIDER TOOK
POSSESSION OF THE EQUIPMENT OR, IN THIS CASE, JULY 1, 1999,

‘i

The E-Rate program rules require the service pmvider'hnd:ihe applicant to entermto an
agreement before the Form 471 is filed. This agreement necessarily establishes the type and
amount of consideration to be paid for the goods and services purchased. Consequently, any
agreement that com:em-plates the trade-in of equipment in lieu of a cash payment must assign a
value to the equipment at the fime of contract formation - not :#t alater date. Otherwise, the
parties will have no way of determining the actual price inthe contract and the validity of the
contract would be in doubt. For this reason alone, ﬂiejappmprisaté valuation date could not be

July 1, 1999 or, alternatively, the date Spectrum took ;p'ossession of the equipment,

Futthennore; the SLD's Funding Year 1999-2000 requirement that the applicant enter an
agreement with the service provider and file Form 471 by April 6, 1999 made it impossible for
RCOE and Spectrum to value the equipment at the start of the funding year (July 1, 1999) and
stilt cbmply with the requirement that the agreement be formed and the Form 471 ‘be filed by
April 6, 1999. The agreement between RCO‘E and Spectrum necessarily defined the type and

~ amount of consideration RCOE was required to pay and, therefore, had to assign a value to the
~ trade-in equiﬁmcnt. If the parties had waited until the start of the ﬁmdmg year (July 1) to value
the equipment, RCOE would have missed the deadline for filing its 'I:‘orm 471.
Afier carefully considering the type, amount and condition of the equipment held by the
RCOE consortium, Spectrum developed a proposal that would enable the consortium members
to meet .théir technology plan objectives while, at the same time, avoid a cash outlay. RCOE
reviewed this proposal and found it to be the most cost-effective response to its Form 470.

However, before agreeing to hire Spectrum, RCOE and/or its consortium members were required

, RCQE
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to obtain board approval of the proposed coitract with Spectrum. It would have been impossible
for RCOE and its membet districts to bave obtained board approval without first describing in -
detail the purchase pnce and the terms (including theamount of cash required) of the agreement.
- Consequently, the partacs had to value the equipment at the titne they reached an agwemem.
B.  ITIS UNFAIR TO SEEK RECOVERY FOR THIS MATTER BECAUSE NO RULE OR
GUEMNCEREGARBR“FH@UEHWVMLUKHONSEXETEDEHBERATTHETﬂﬂﬁ
THE PARTIES ENTERED INTO THE AGREEMENT OR ON.JULY 1, 1999.

It is inherently unfair 10 seek recovery from Spectrum for an incorrect determination of
the valt_u.ation date because no program rule or FCC guidance on this issue existed -_ﬁt the time the
transaction occurred As evidenced by a March 3, 2003 email from Ed Falkowitz of the SLD to
John Price, CFO of Spectrum, neither Spectrum nor the SLD learned of any guidance on this _
issue uniil four years after RCOE and Spectrum reached their agreement. At the time RCOE and
Spectrum reached their agreement most of the rules or guidance surrounding trade-in equipment
addressed the issues of the original source of funds for the equipment and its fair market value in
general, Specifically, the rules required equipment to be traded in at its fair market value and
- prohibited a trade-in of equipmuent that was purchased with E-Rate funds. The rules were silent, |
However, on which date the fair market value should be assessed.

The guidance provided in the March 3, 2003 email from Ed Falkowitz announcés anew |
policy of which neither RCOE, Specirum, nor the SLD were aware. Ifthe entity charged with
“administering the program and preventing wasie, fraud and abuse did not ‘anticipate the need for
guidance on this issue when it nonterﬂplated allowing trade-ins, it is certainly unfair to expect the
applicant and the service provider to have done so. Between the SLD, RCOE and Spectrum, the
SLD should bear the risk of the consequences of a new policy since it has the exclusive

responsibility of administering the program.
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Moreover, it is unfair for a fpéogram participant, exercising good faith and -cqmpl_ying )
with all applicable rules, to be penalized for acting reasonably under the circumstances.
| However, Spectrum will be penalized for acting relSonably 1fthlsappeal is not granted. For the
reasons discussed above, it would have been entirely unreasonable to assume the valuation date
to be any date other than the date tﬁc parhes reached an agreement. This is :pan?imﬂ_a_rly true in
the absence, as here, of an SLD rule or FCC gunidance on which date is the appropriate for
equipment valuations. Consequently, RCOE and Spee'mun had no other recourse but to -
reasonably assume the -:.mmpﬁmt should be valued at the time the agreement is formed.

| Lastly, USAC's role of preventing waste, fraud and abuse in p,rogr—aﬁ is severely
undermined if program ;pax:tici_p.énts are penalized for acting reasonably in the absence of a clear
rule or ,guidan(.:e on an issue. USAC should encourage participants to act reasonably and in good
faith whenever the rules are silent on a particular -:i-ssﬁe. To do otherwise is to encourage waste,
fraud and abuse. |

C. THE ACTUAL FAIR MARKET VALUE OF THE TRADE-IN EQUIPMENT ON JULY 1,

1999, WAS NOT THE AMQUNT INDICATED IN THE APPRAISAL, BUT RATHER THE
AMOUNT ;SPECTRUM ACTUALLY DETERMINED IT TO BE.

The appraisal which values the equipment at $1,316,159 as-of July 1, 1999, is not more
authoritative than Specmmfs opinion of the value. Unlike the appraiser who compiled the
report, Spectrum (i) had actually sold and installed the specific pieces of equipment at issue, (ii)
was knowledgeable about the manner in which the equipment had been used and maintained,
{ii1) was knowledgeable about the training and expertise of the staff who had been using the.
equipment, and (iv) most importantly, knowledgeable about the identity and needs of potential
‘buyers of the specific pieces of equipment in ::quesﬁon. As a result of this additional knowledge

‘which the appraiser lacked, Spectrum's opih’i'on on the value of the ,feqlﬁpment at issue is

) RCOE
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inherently more reliable than an appraiser's opinion formed four years afier Spectrum's opinion.
Each of -.t'he aforementioned facts within Spectrum's knowledge caused Spectrum to value the
equipment more highly than a party without these ots might. For these reasons, USAC should
defer to Spectrum’s assessment of the equipment’s value.

D. I¥ FUNDS WERE ERRONEOUSLY DISBURSED, THE APPROPRIATE REMEDY IS AN

INCREASE IN THE NON-DISCOUNTED PORTION THE APPLICANT IS REQUIRED TO
PAY OR, ALTERNATIVELY, FULL RECOVERY FROM THE APPLICANT OF THE
ERRONEOUSLY DISBURSED AMOUNT.

If fands ‘were, in fact, erronecusly disbursed as a result of the use of an incorrect
valuation date, the appropriate remedy is to require the applicant to pay Spectrum the
corresponding non-discounted portion be‘cause; this is what would have been required at the time
of the transaction had the parties known the appropriate valuation date. Given the absence of
bad faith by both RCOE aixd Spectrum no purpose is served by imposing the harsh penalty of a
full recovery against Spectrum. Instead, the SLD should seek to obtain the result that would
have occurred had a clear rule defining the appropriate valuation date been .i-n place at the time
the parties reached their agreement. Therefore, the SLD should require RCOE to pay Spectrum
matching ﬁmds that are appropriate for the amount of E-Rate funds actually disbursed.

Furthermore, Spectrum did not receive USAC's final determination of the amount that
RCOE failed to pay for the non-discounted services until Spectrum received the Disbursed Funds
Recovery Letter dated October 3, 2803. ‘Spectrum has sent RCOE the attached invoice for the
remammg matching funds. Inthe event USAC determines funds were erroneously d‘iéburscd,
‘RCOE should immediately be given an opportunity to pay the invoice from Spectrum.

Alternatively, if USAC denies RCOE the opportunity to pay for the remaining nen-

discounted services, USAC should seck the entire recovery from RCOE because recovery frem

RCOE
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Spadnlm ‘will resultin 'RC-O’E having paid less than its required matching portion - a clear rule
| violation and an abuse of the E-Rate program. RCOE received all of the services for which it

conlractcd. Consequently, it shouid pay the full conftact price, less any E-Rate discounts to

ich it is actually emmed If the SLD TECOVERS dlsbursed funds ﬁom Spectrum. Spectmm wﬂl
'have provided all of the services it was hgated to provide, but Spectrum will receive only a
portion of the price it Iegally and masanably charged for those services. This unreasonable and
unfair tesalt will undermine the mtegnty of the program.

IV. CONCLUSION |
| Based on the foregoing, USAC should mmedxately reverse its determination that E-Rate

funds were erroneously disbursed to RCOE for funding year 1999-2000.

Respectfully submitted,

SPECTRUM COMMUNICATIONS
CABLING SERVICES, INC. D/B/A/
SPECTRUM COMMUNICATIONS

PlemF Pendergrass [
Its: General Counsel

Date: December 2, 2003

Attachments (3

SLD website announcement regardmg deadline for Form 471 for funding year 1999-2000
Email from Ed Falkowitz dated March 17, 2003

Inveice from Spectrum to RCOE dated December 2, 2003
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Please click on the topic below to view the most recent
announcements:;

Fact Sheet on Library | * %Emmine
10 1999 s
_nnssm_a_(zi /1999) - ‘otorenre Are
- Appeals
| !;‘-a -;
~ Suspensions &
.E—rate Fundin . : 1&%-“ :
.;(2/2011999) (213/1999) Eorce
- 47 + More Waves to Comel
{2/371999)

(2/20/1999)

» What's New Archives, .. M
» 10 BEAR Form Tips : 4
{2/12/1999) e

‘Wave 10 is the End! Final Wave of Funding

Commitments Available (2/27/1999) Submit ;
The Schools and Libraries Division has issued its final wave of |~ Conlagtls
_fundin'g '=comm.i'trn¢nt-dec:is'ians for the 1998 program year. - Mx’—m@ﬂ Q_Er-g
This final wave means: Waste. Froud,

o Funding commitment decision letters will go o the 6% N
of in-the-window applicants who had not yet received a E
decision from us. Information about these funding 1~ siem ‘
commitments is now posted on this Web Site - SteT
(ewwsluniversalservice.ora/reference/fndcommit.asp). | wepse Policy

and applicants should receive their letters during the
following week.

» Letters wiil also go out to those applicants whose
internal connections requests were deemed "as yet
_unfunded” until this wave. Approved internal
connections requests at the 70% discount leve! and
above will be funded; we will NOT have funds to

accommuodate internal connections requests at-or below
©9% discount.

» We now know definitively that we will NOT be able to
consider for funding any applications received outside

RCOE
the 75-dav window. These annltcants will be notified
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*.February 1999 Annourcement. . Schools & Libraies (USAC) o ~ page2of2
soon ofour regrets in this regard

° Specia! note: If you filed @ 1998 applicatlon but have
not had ANY response from SLD through this final Wave
10, watch the Web Site for instructions on how to
Pproceed with an inquiry apput your application.

‘Congratulations to the tens of thousands of trailblazing
schools, libraries, ‘and consortia who are now celebrating their
well-deserved Year One E-rate successes. We know you will
inspire your colleagues who have not yet been reached by the
E-rate, and we look forward to serving both veterans and
newcomers in Year Two. But both must aet quickly: the
‘deadline for all Year Two applications is fast approaching. We
strongly recommend that you file your Form 470 so that it is
posted on the SLD Web Site no later than March 5, 1999,
Keep the E-rate flowing for your school or hbrary file Form
470 today!

New Search Function! Service Provider Top of Page
Information by SPIN (2/24/1999) -

The SLD has added a new search function to the Provider
Area. This "Service Provider Information by SPIN" search
provides service providers with important information
regarding the "post-commitment” phase of the funding
‘process, including:

e Status of the certification of service provider's SPIN

e Percentage of FRNs for which this company received a
FCDL per Wave

» Dates Form 486 Notification letters sent to Senrfice
provider's SPIN

e Dates BEAR (Billed Entity Applicant Reimbursement)
leltters sent to service provider's SPIN

Wave 9 Reciplents of E-rate Funding Yop of Page
(2/20/1999) .

Click here to download state reports on the Funding
Commitment Decisions in Wave Nine, the largest wave of
letters released to date. This Wave consists of
approximately 3700 funding commitment decisions fetters
totaling $323 million in E-rate funds. The Wave Nine release
pushes the total dollars committed to over $1.4 billion, covers
'94% of applicants who filed within the E-rate application
window, and, for the first time, .extends funding te cover
internal connections requests for applicants 'who qualify for a
discount level as low as 70%.

Eovppnn A'FY AMimisassran Dumnmsaesineg Chamdaede RCOE

Frm AF Ponn
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Febmary 1999 Announcements - Schools & Libraries {(USAC) - -~ ~ * page3of3

roini /a2 ':l'll_nuuum FIVLCININY JLanuaiud T A Taye
{2/7071999)

Minimum Processing Standards are the procedures that the
SLD uses to review your application when we first recelve It
Your application must pass the M:mmum Processing .
Standards iin order for us to beglf entering your application

into our data system. Click here for Minimum Processing
Standards.

10 BEAR Form Tips (2/12/1099) Top of Page

If you are among the thousands of E-rate applicants receiving
a funding commitment decisions letter in Wave 8 {in the mail
now) or Wave 9 (scheduled for next week), you may be
preparing to file a Billed Entity Applicant Reimbursement
(BEAR) Form for the first time. Officially known as FCC Form
472, the BEAR Form is the tool you use to request
reimbursement for E-rate discounts on approved services
you've aiready pald for. The BEAR Form comes with your
funding commitment letter; it's also available on the Schools
and Libraries Division Web Site (www.sl.universalservice.org)
as a downloadable PDF file and as a bype-in/print out form.

, Click here to read some reminders about how the BEAR
e process works-and some tips to make it work well for you.

Fact Sheet on Library Consortia (2/10/1999) Top of Page

The Form 470 Guidance Section in the Reference Area now
features a Fact Sheet on Library Consortia.

‘New!! Type-In / Print-Out Your Form 486  Top of Page
{2/571999)

The SLD has created a new application toel: a version of the
Form 486 that you can download from this Web Site, fill in on
your -computer, print out, and rnail o us. This Form 486 is
virtually identical to the PDF (Portable Document Format) file
that has been available on our Web Site, but now you can
enter information directly into the form rather than just

printing out a blank hard copy and then fi Ihng out'the form by
hand.

Type-In/Print Out Form 486

Please note: This form does NOT electronically transmit
data to the SLD, but instead makes your cormpletion of the
paper form easier and neater,

You muist have Adcbe's free Acrobat ‘Reader 3.01 installed on

yout comiputer in order o access the Form 486. Click here

for information :on obtaining this 'software, as well as specific

instructions for downloading the Form 486 from this Web RCOE
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-February 1999 Ammouncements - Schools & Libraties (USAC) - " pageS5of5

having to worry about rushing your Form 471
application and attachments into overnight mail on
Monday, April 5. .

For help filing your Form 470 in a timely fashion, please see
"Top 10 Reasons You Shouid FilesYour Year 2 E-Rate
Application NOW™ (at www.sl.universalservice.org or via fax-
on-demand, 800-959-0733, document #206) and the
forthcoming "Quick Tips for Fiting Your Form 470 - Even If
You Don't Have a 1998 Funding Letter Yet."

Wave 7 Recipients of E-rate Funding Top of Page
' (2/311999) '

1

Click here to download state reports on the Funding
Commitment Decisions in Wave Seven. This Wave consists of
1,500 funding commitment decisions letters totaling $140
million in E-rate funds. The average commitment in this wave
is over $93,300 per applicant.

‘More Waves to Come! (2/3/1999) Top of Page

With the Wave 7 commitiments plus the number of applicants
notified that their requests could not be funded (due to
ineligibie services ot internal connections below the discount
threshold), SLD has responded to more than two-thirds of its
1998 in-the-window applicants. Approximately $760 million
has been committed through Wave Seven, or about 40% of
the available funding.

Wave Seven is NOT the last wave of E-rate funding
commitments for the year. It will be followed by two to four
‘additional waves before the process is concluded. While we
had hoped to make the vast majority of commitments by the
end of January, ahd worked ditigently to do so, we are also
committed to providing detailed review of each application for
compliance with program rules, as we agreed to do in the
course of our audits by both the General Accounting Office
and PricewaterhouseCoopers. We :are completing our final
review of each application as quickly as we-can without
sacrificing assurance of :program integrity, and have

continued to add staff resources to expedite the overall
review process.

Please watch the SLD Web Site (www.sl.universalservice.org)
and our Newsflash distribution for more information about the
schedule of upcoming funding commitments. We are also
-encouraging all current and potential E-rate applicants to get
their 1999-2000 Form 470 in as soon as possible 1o begin the
E-rate process for Year 2.

Content Last Modified: June 24, 27003
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; Fe‘bmary 1999 Announcenents - Schools & Libraries (USAD) page 6 of6 .

* Need help? You can contact us ton free at 1~888-203-8100.
‘Our hours of operation are BAM to 8PM, Eastern Time, Monday ﬁ\mugh Frlday
Aware of fraud, waste, and abuse, report it to our Whislieblc i

A 4
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-Cab!iug Sm'ica, Im:.
- ‘226 N, Lincoln Avenue
Corona, CA 92882-1893
(909) 371-0549

Sold To:
Riverside Co. Office of’ Educatlon
Attn. Tony Johnson
- 3939 Thirteenth Street
Riverside, CA 92502

8 hip To:

')

INVOICE NO. 5182003

T INVOICE DATE: 12/02/2003

. 'S NO. 0000639

; Purchase Order No. CSR #
| NA ] N/A

1999-2000

"Bid NET 30

Quantity | | | Description

_ Amom__:t-

| See attachment for detail.

1 Persuant to USAC’s October 3, 2003 request for recovery of erroneously

| disbursed E-Rate funds related to equipiment trade-in values for E Rate

| funding year 1999-2000, we are submitting the enclosed invoice to RCOE
| for the non-discounted services USAC has alleged are unpaid.

Equipsment title transfer-upon receiptof full payment.

{ Federal Tax Identification No. 33-0662939

| ‘California State Contractors License No. 713766
{C-7 Low Voliage)

} Oregon State Contractors License No.'93577
1 {Specialty. Coptracior)

Suusll Business Aiministration Certifications No. 0006245

{ Spectrum Communications is an _
“EQUAL OPFORTUNITY EMPLOYER"

-} AN Tnvoices thet are.past due are subject o fimance charges at the rate o1 1.5% |

Parts
| Labeor
| Total
1 Tax
| Freight

| Discount

I Balapce Due

RCOE
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wppendix NI

wialysis of Trade In received by Spectrum
tiverside County (BEN 143743)

IEN 143743, Fotin 471 #148309

I Amount Pald  Amibunt Approved Schiool
$80371  $190,018.88 $180,018.55 Alvord
200376 . §103,272.47 $103,272.47 Barining
200375 $92.254.87 $02,254 87" Baauinount
290374 $174,886.16 §174,886.16 Coachalta
290356 $335,666.71 $335,966.71 Cérona Nérco
299360  $16,526.39 $16,526.39 Desert Cénter
209370 $313,831.52 $313,931.52 Deserl Sdnds
200365 §$212,053.73 $212,063,75 Hemat
299372  $217.662.53 $217,862.63 Jurupa
280373 $184,500.75 $184,500,75 Lake Elsincre
790387  $44,070.38 $44,070.38 Menifes
269382  $395,168.80 $395,168.80 Morteno Valley
299381 $125307.65 $125,307.85 Murieita
299354  $33,082.78 $33,052.78 Nuview
200385 $17349215 . $1¥349215 Palfi Sprngs
209363  $86,748.08 $88,746.08 Pils Verde

269378 $44,070.38 $44,070,38 Peiils Elematitary
209377 - $86,748.08 - $86,746.08 Parris High
299353 §246,431.28 $246,431.28 Riverside USD
286368  $38.561.58 $28,561.58 Romolarid

200350  $7572849 © $78,728.40 San Janeinte
200379 §170,00086  $179,000.95 Temeculs
209361 $312,608.76 $312,608.76 Val Verde

33,681,868.04

94 Jo g¢ a88q
D nqrxg
AODHE

Non-Discsiinted

Digcount Partion
&7 $03.561.23
a7 $50,865.54
87 $45.438.97
(14 _$86,137.98
67 $165,476.14
87 $8,139.85
67 $154,822.99
a7 §104 444,57
&7 $107,157.68
67 $90,877.54
67 $21,708.81
a7 $104,638.38

- 87 $61,718.68
67 $16.270.73
B7 $85.457 36
87 $42,725.68
67 $21,708.31
67 $42,725.68
67 $121,376.60
87 $18,983.02
87 $37,200.11
&7 $88,184.55
87 $153.070.49

$1,813,505.68

E -

- O B

Cax
o™

Otheér Trade-n Value

27
16

46

42
3
32
26
53

i}
12
8
12
26
7.
10
25

53

478

$
$

$
$
$
$
5
$
$
§
¥
$
$
$
5
$
$
$
$
3
$

$
$

73,871.92

136.915.37

131,501.14
70,286.18
80,639.72
72,618.36
10,828.47

165,063,20
44,380.53

69,811.25
34,805,652
10,628.47
34,905.82
128,507,114
9,474.91
42,198.80
71,164.80
90,401,853

Pald Iri Sash
§ 4543069
$ 86,137.92
$ 6,1%0.87

$ 16.2719.73

$1,316,150.00 $155.596.21

July Valugticn
o - Magimum
Total Payments Cammitmenit

by Applicanit  Arourtt
§ 7387192 § 14008239
$ 38988.30 § - 79,113.39
§ 4543865 § 922543
$ 86437.02 § 174,886.08
$ 13691537 § 217979.70
$ 813887 § 1652640
$ 19180114 § 266987.16
§ 7928616 § 16097492
$ 8063872 § 16372308
§ 751836 § 14723428
$ 108847 § 2108808
§ 165083.20 $ 335,100.61
5 4438053 § 90,10593
§ 162rav3 § 3305274
§ 6881126 § 14173748
$ 3400562 § 7088899
$ 1082847 § 2108608
$ J450682 $ 7080890
$ 126,507,411 § 260,808.38
$  94r4B1 § 1920664
$ 3219850 § e&saraM2
$ 9040155 § 183.642.51
$1:472,465.21 $2,968,921.16

Refuirid Dus
40,038, 16
24,180.08

0.56
0.08
67,987.01

$

5

$

$

$

$
§ 4894438
$ 6107881
s 5383047
$ 08721550
$ 2208630
$ 60080.79
§ 3520172
$ *
$ 2175417
$ 2208830
$  16877.09
$ .
$
§
4
$
$

19,324.64
10,388.77
34,514,683
120,064,285

707.521.97

26,517.66
18,369.57
10,877.84 .
2055218
743898
R
15,840.11
7,820,08
10,877.84
1.820.08
%m0
B.818:41
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Date: March 15, 2003 .

To: Ed Falkowitz
Schools and Librares Division

From: Robert Rivera _
Subject: Riverside (Ben 143743) FY 1999- Equipment Trade-In

Attached is the Appraisal report for the equipment received as trade in for the balance
due. from customers within the Riverside consortium. 'We have had the equipment
appraised .as of March 1, 1999 which is the month the agreement between the Riverside
consorfium and Spectrum Communications 'was negotiated and the Form 471 submitted
to the SLD. In addition, as you requested we had the equipment appraised as of July 1,
1999. Usmg these appraisals, below is a summary table of the resuits of the tmnsactlon

Mareh 1, 1999  July1,1999
Equipment Appraised Value {per report) $1,859,321 $1,316,159
Cash Received 155.996 155,996
Total ‘ $2 015 3 17 - $1,472,155
Customer Maich 1,813,506 o 1,813.506
Difference $ 201,811 $ (341,351)

As shown above; at the time Spectrum Communications entered into the transaction the

value of the equipment was well above the customer match required for E-rate discounts.

Given the program rules and guidelines available at the time the transaction was agreed

upon, we believe using the contract date for valuation was a prudent and reasonable basis
estab hshmg value when consummating this transaction.

If ve any questions, please call me

Robe: vera

:Spectrum Communications

{909) 3710549
RCOE
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Appraisal Report

For

Spectrum Communications

By

DMC Consulting Group
Newport Beach, CA

March 2003

_ RCOE _ .
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March 1999. Thefﬁﬂowmg:sahstofﬂnﬂocumemsmbmﬂwdtonmfmmbysm
Communications. '

-»  Summarized eqmpment spmdsheet for the Cisco Bquipmtmt |

The postfolic was appraised for End-User Fair Market Value for March 1999 and July 1999, The
Tisting of the equipment and the forecast appear as Exhibit B and the end of this appraisal report.

Overview of Report
"This appraisal report identifies the assets in question and determines the various Fair Market

‘Vatues for March 1999 and July 1999. ..Adhereﬁce to-the code of ethics and the requirement and
standards of Uniform Standards of Professional Appraisal Practices and the conduct of an

appraiser as a memiber of the American Society of Appraisers is strictly followed for the creation
of this report.
Purpose and Use of the Appraisal

The purpose of this appraisal is to provide an independent valuation opinion with regard to the
Fair Market Values at the two dates mentioned. This was done through the use of researching the

equipment, using reports available in the marketplace and applying my 17 years of valning

comprrter equipiicnt to arrive at the opinion of value presented.  This report should be used:as.an
opinion of value as of the appraisal dates for the assets listed.

The End-User vahue is the price the wser would pay 10 a vendor, computer broker or lessor for the
equipmeant in an avms length contract subject 1o the definition of Fair Market Value (FMV) isted
ater in this report. ‘Cisco does not charge the end-user for freight and installation of this type of
equipment. The End-User valuation represcnis-on average what the user can expect 1o pay for
Jike equipment in the specific timeframe requested.

Objective.and Valuation Date of Appraisal
The objective is 1o give an opinion of Fair Market Value as of March 1999 and July 1999 for the

equipment in the detail listing in Exhibit B.

March 2003 . DMC Consulting Group gfh?b%: o
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Definition andPrme o Value :
* “*Fair Markit Value - Tostalled” (FMV)as deﬁnedasﬂmeprmethai'ﬂaeeqmpmmtshonldbmgm
a competitive and open market under all conditions requisite to a fair sale, the buyer and seller
each acting prudently and knowledgeably, 20 assyruing the prics is not affected by undne
stimulus. Fmplicit in this definition are the consummation of a sale as of a specified date and the
‘passing of title from seller to buyer ynder conditions whereby:
2. _ both parties are well informed or well advised, and acting in what they consider their best
3. areasonable time is allowed for exposure in the open market;
4. paymexﬁmmademtermsafcasthnnedStmdoﬂmorarmngemnts
comparable thereto; and
5. the price represents the normal consideration for the property sold unaffected by special
or creative financing or sales concessions granted by anyone associated with the sale.”
For purposes of this valuation freight and installation are not included 1n the value of the
equipment. '

Description of Subject Computer Assets
The subject computer assets are listed in Exhibit B, Portfolio Analysis - Detail.
There Was Bo inspection of the assets listed. ¥t is assumed that:

The eguipment was under a nermal maintenance agreement from the manufacturer
since it was first installed.

o The .-equtj)mem-was up fo ifs current engineering level.

»  The equipment was in.a proper room environment and subject only 1o the normal
wear and tear of such use.

o The equipment was used jor normal bminéss applications.

Approaches to Value '

The generally accepted approaches to tangible personal property valuation include the income
approach, cost approach and the market approach. ‘The following outlines these various
approaches to value.

Income Approach
‘The income approach considers value in relation to the present worth of anticipated future
benefits detived from ownership and is usually measured through the capitalization of a specific

RCOE
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Ievel of income, (i.e. net income or net cash fiow). The net income or et cash figw is projected
over an appropriate period and is then capitalized af an appropriate capitalization or discount rate.

‘While the cost approach and the market approach are readily applicable in many situations of
oomputereqmpmmtvaluauom, themmmeapproathslessﬁ'equexﬂyapphed since it is usually
difficult to isolate a unique income stream.

Cost Approach

The cost approach is that approach which measures value by determining the current cost of an
asset and deducting for the various lements of depreciation, physical detcrioration and functional
" and economic obsolescencc This. approachls basedonﬂaepmposmonthatthemformed
purchaser would pay no more for computer equipment than the cost of prodncmg substitute
“equipmeént with the same utility. as the subject asset from the same manufacturer.

‘The main definitions of cost are reproduction cost and replacement cost. Reproduction cost
considers the construction of an-exact replica of the asset. Replacement cost considers the cost to
tecreate the functionality or utility of the subject asset. '

The cost approach commonly measures vatue by estxmatmg the current cost of a new asset, and
then deducts value for varions elements of depreciation, including physical deterioration and
functional and external obsolescence to arrive at “depreciated cost mew”. This “cost” may be
either reproduction or replacement cost. The logic behind this method is that an indication of
value of the asset is #ts cost (reproduction or replacement) less a charge against various forms of
obsolescence such as fimctional, technological and economic as well as physical deterioration if

Thus: Carmrent. Cost of Replacement or chrodﬂcnon New

Less: _ Physical Deterioration

Less: Functional Obsolescence

Less: ‘Externa} Obsolescence

Results in: Fair Market Value

The availability and cost of the substitute asset is directly affected by shifts in the supply and
demand of the utility. Utility may be measured in many ways inchding functionality,
desirability, etc. Costs typ:cally include the cost of all material, labor, overhead, and
entreprencurial profit (or retum on the investment in the subject tangible personal property).

Market Approach | -
The logic behind the ‘market approach for computer equipment is that a prudent investor can go to
the marketplace and purchase an exact copy of the asset with the same features and/or
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